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In the US, private enforcement of
antitrust laws against cartels has
always played an important role in

establishing a fair and prosperous mar-
ketplace. Europe, on the other hand, has
primarily relied on the power of antitrust
authorities, mainly the EU Commission,
to do the same job. The hesitation to
commence private lawsuits against car-
tels in EU countries has largely derived
from the plaintiff’s obligation to prove
all facts, in particular the cartel viola-
tions, beyond a reasonable doubt with-
out obtaining the court’s assistance. This
contrasts with the situation in the US.

Recent changes
Current legal developments in the

EU, particularly in Germany, have signif-
icantly changed this frustrating situation
to the benefit of the infringed plaintiff:
� The plaintiff no longer needs to
prove that a cartel violation actually was
committed by the defendant if a final
decision of the EU Commission or a Ger-

man antitrust agency says so. Such a
decision is strictly binding on all follow-
on damage proceedings before German
antitrust courts. The only requirements

left are proving causation, intent or neg-
ligence by the defendant and the
amount of damages to be awarded.
� In 2005, the German Antitrust Code
had also explicitly excluded the passing-
on defense, which had been often used
in the past. This defense consisted of the
defendant’s argument that the plaintiff
had allegedly suffered no damage as the
plaintiff had passed on the price over-
charge of the price-fixing cartel to the
purchaser by raising his or her own
price. Since the reform, German antitrust
courts have considered the price over-
charge to be equal to the amount of
damages incurred by the plaintiff.

German-style class actions
Even though German civil proceed-

ings do not allow for class actions as
commonly practiced in the US, German

law does allow damage claims to be
bundled with one company that leads
the particular lawsuit. Several such Ger-
man-style antitrust class actions have
recently been successfully fought in
court, and their numbers are rising in
Germany. They are also being encour-
aged by the EU Commission, which
offers assistance to plaintiffs. Consider-
ing the high quality of the specialized
and internationally recognized German
antitrust courts, follow-on actions for
damages in Germany against EU 
cartels will continue to be a powerful
tool to compensate cartel victims in the
future. �

German Antitrust Actions against EU Cartels

E-Commerce Law in Change

Times of ongoing technological
progress and assimilating com-
merce call for statutes capable of

determining legal compliance for both
businesses and consumers within the
scope of e-commerce. As a result, a
number of adjustments to German law
are expected this year.

European Commission efforts 
Most proposals will draw on Euro-

pean Community legislation. Imple-
menting directive 2009/136/EC on elec-
tronic communications networks and
services by May 2011 is a key issue. This
directive will impact e-commerce, partic-
ularly the use of cookies on websites. In
the future, businesses must clearly
inform users about the intent of placing
a cookie and obtain consent before pro-
ceeding. This will not prevent the use of
cookies for the sole purpose of transmit-

ting a communication over an electronic
communications network or of providing
an information-society service explicitly
requested by a subscriber or user.

Consumer law is also likely to receive
attention. The German Bundestag has
passed a bill substantially changing the
regulation of distance selling of goods
and services, which will take effect in
June 2010. This means businesses must
change their website’s legal statements
and disclaimers again. More changes
are expected: Further developments of a
European Commission proposal to har-
monize and strengthen consumer law in
Europe are expected this year. From a
business perspective, this is desirable.

Having the same rules apply from Portu-
gal to Estonia brings great advantages
to German businesses currently strug-
gling with restrictive regulations.

Third-party content liability lacks
sufficient regulation

There is also a third key issue: Liabil-
ity for third-party content is insufficiently
regulated in Germany and the EU, lead-
ing to a lack of transparency in case 
law. Businesses must thoroughly exam-
ine the legality of third-party content if 
it is used to ensure not being liable.
Efforts are currently underway to create
statutory regulations for a “notice take
down” practice. �

Current legal developments have changed this frustrating
situation to the benefit of the infringed plaintiff

To have the same rules apply from Portugal to Estonia 
brings great advantages to German businesses
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