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IP Issues Unique To Foreign Products
Introduction  
Intellectual	property	(IP)	is	mainly	
patents,	trademarks	and	copyrights.	All	
these	rights	have	in	common	that	they	
are	invisible	and	cannot	be	touched.	
They	exist	only	in	an	“intellectual”	
world	and	are	protected	only	to	the	
extent	to	which	the	national	law	of	a	
country	grants	protection	to	the	creator.	
The	territorial	scope	of	IP	protection	
matches	with	the	territory	of	each	
sovereign	country.	Each	country	can	
structure	its	patent	law,	trademark	
law	and	copyright	law	according	
to	its	own	wishes	and	principles.	
This	is	what	is	called	the	territorial	
principle	of	IP	law:	Each	country	has	
its	own	national	patent,	trademark	and	

copyright	protection	system.	The	scope	
of	protection	depends	solely	on	the	
national	law	of	each	country.	If	a	music	
CD	is	shipped	from	the	U.S.	to	Canada,	
Canadian	law	applies	to	the	music	
copyrights	as	soon	as	the	CD	crosses	
the	border	to	Canada.	Therefore,	each	
author	may	grant	the	U.S.	copyright	to	
his	musical	work	to	a	different	copyright	
transferee	than	his	Canadian	copyright,	
his	German	copyright,	his	French	
copyright,	his	Japanese	copyright	etc.	

International IP Law  
Each	country	is	sovereign	in	deciding	
if	and	to	what	extent	foreign	authors	
and	inventors	should	be	given	national	
IP	law	protection.	In	their	legislature,	
most	countries	follow	the	principle 
of reciprocity:	Country	A	grants	IP	

protection	to	citizens	of	country	B	only	
to	the	extent	to	which	country	B	grants	
protection	to	citizens	of	country	A.	This	
ensures	that	the	citizens	of	each	of	the	
two	countries	can	exploit	their	IP	for	
money	in	both	countries.	Countries	
which	do	not	follow	the	principle	of	
reciprocity	in	their	relationship	with	
each	other	may	pirate	the	IP	of	the	
authors	and	inventors	of	the	other	
country.	Because	countries	like	Iran,	
Iraq	and	Afghanistan	currently	do	not	
follow	the	IP	principle	of	reciprocity	
in	their	relationship	with	most	foreign	
countries,	in	particular	not	the	U.S.,	
each	of	these	countries	may	freely	pirate	
the	works	and	inventions	of	authors	and	
inventors	of	the	other	country.	
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National Treatment  
In	order	to	protect	the	works	and	
inventions	of	authors	and	inventors	
internationally,	multilateral	IP	treaties	
have	combined	the	principle	of	
reciprocity	with	the	principle of national 
treatment:	Each	member	country	of	the	
respective	treaty	shall	accord	to	the	
nationals	of	other	member	countries	
treatment	no	less	favorable	than	the	
one	it	accords	to	its	own	nationals	with	
regard	to	the	protection	of	intellectual	
property.	This	means	that	every	
foreigner	shall	have	at	least	the	same	
scope	of	IP	rights	protection	in	the	
foreign	country	as	the	citizens	of	the	
foreign	country.	The	most	prominent	
multilateral	IP	treaty	in	this	respect	is	
the	Agreement on Trade-Related Aspects 
of Intellectual Property Rights (TRIPS).	
All	member	countries	of	the	World 
Trade Organization (WTO)	at	the	same	
time	are	member	countries	of	TRIPS.	
The	WTO	administers	TRIPS.

Patents  
Each	inventor	should	be	mindful	about	
in	which	countries	he	wants	to	protect	
his	invention	with	a	patent.	Patent	
protection	requires	registration	in	every	
single	country	the	inventor	is	looking	
to	protect	the	invention.	Pirating	an	
invention	is	legal	in	those	countries	the	
invention	is	not	registered	as	a	patent.	
Thus,	the	use	of	marketing	material	
which	contains	an	invention	made	in	a	
foreign	country	requires	a	look	into	the	
national	patent	registers	of	all	countries	
the	product	shall	be	distributed	to.	To	
the	contrary,	a	U.S.	company	can	only	
legally	import	an	inventive	foreign	
product	to	the	U.S.	if	the	invention	has	
not	already	been	registered	as	a	patent	
in	the	U.S.

Trademarks  
Most	countries	–	except	the	U.S.	–	
require	trademarks	to	be	registered	in	
order	to	gain	trademark	protection.	In	

the	U.S.,	the	first	use	of	the	trademark	
in	trade	is	sufficient	according	to	
common	law,	but	U.S.	registration	
according	to	the	Lanham	Act	is	still	
possible	and	advisable.	A	trademark	
is	violated	if	another	trademark	is	
confusingly	similar	to	the	one	already	
existing	in	the	respective	country.	It	is	
often	wise	to	hire	an	IP	attorney	based	
in	the	country	in	which	the	trademark	
of	a	new	product	shall	be	established.	
The	foreign	attorney	will	provide	a	fair	
estimation	on	two	principal	aspects:	
Will	the	prospective	trademark	be	
legal	in	the	foreign	country?	And,	will	
the	meaning	of	the	brand	name	be	
suitable	in	the	foreign	country?	For	
example,	Proctor	&	Gamble	would	have	
a	hard	time	selling	Puffs	in	Germany,	
because	Puffs	is	the	German	word	for	
whorehouses.	A	Scandinavian	company,	
in	contrast,	actually	provoked	some	
laughs	in	the	U.S.	in	early	2000	when	
they	tried	to	sell	their	vacuum	cleaner	
Electrolux	to	U.S.	customers	with	the	
slogan	“NOTHING SUCKS LIKE AN 
ELECTROLUX.”

Copyrights  
Unlike	patents	and	trademarks,	
copyrights	do	not	need	to	be	registered	
to	gain	protection.	In	most	countries	
copyright	registration	is	not	even	
possible.	According	to	the	territorial	
principle,	numerous	national	copyrights	
come	automatically	into	existence	at	
the	time	of	the	creation	of	the	work.	
Currently,	there	exist	basically	two	
different	types	of	copyright	systems	
worldwide:	the	U.S.	copyright	system	
and	the	copyright	system	of	European	
countries.	All	other	countries	follow	
one	of	these	two	systems.	The	U.S.	
copyright	system	defines	copyrights	as	
mere	economic	rights	which	can	freely	
be	transferred.	In	European	countries	
copyrights	consist	of	two	elements:	the	
economic	rights	and	the	moral	rights.	
While	the	economic	rights	can	be	
freely	transferred	like	in	the	U.S.,	the	

moral	rights	stick	to	the	author	and	
cannot	even	be	waived.	Moral	rights	
are	in	particular	the	right	to	be	named	
as	an	author,	the	right	to	decide	about	
when	the	created	work	shall	first	be	
published,	and	the	right	to	prevent	
any	distortions	of	the	created	work.	
This	leads	to	a	different	handling	of,	
e.g.,	ringtones:	While	in	the	U.S.,	
the	company	who	offers	ringtones	
only	has	to	pay	a	licensee	fee	to	the	
music	publisher	of	each	song	heard	in	
the	ringtone,	in	European	countries	
ringtones	are	considered	distortions	
of	the	musical	work.	This	leads	to	
double	payment	in	European	countries:											
1.	license	fee	to	acquire	the	economic	
right,	2.	licensee	fee	to	the	author	to	get	
his	approval	to	distort	his	musical	work.

Conclusion  
Importing	and	exporting	products	
which	contain	some	form	of	IP	may	
mean	entering	shallow	water	in	foreign	
countries.	The	territorial	principle	
requires	looking	at	the	IP	system	of	
each	sovereign	country	individually.	
IP	systems	in	countries	outside	the	
U.S.	regularly	follow	significantly	
different	IP	principles.	Establishing	
stable	international	business	success	
therefore	often	implies	the	necessity	
to	acquire	legal	expertise	from	a	
network	which	covers	all	economically	
significant	countries	individually.	
However,	once	established,	profiting	
from	the	globally	still	rising	IP	market	
should	be	an	easy	walk	in	the	foreign	
IP	parks	overseas.


